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Abstract

There is no debate regarding the sanctity of the right to life as the cornerstone of legal structures
designed to protect it, either explicitly or implicitly. Despite the universality of the right of life, it
nevertheless poses a number of legal challenges, particularly in light of the coronavirus pandemic's
effects and the unprecedented advances in technology, medicine and the radical transformations in
Health Care Systems. One of the most important problems is the emergence of the right to die as a
response to societal changes and growing individualism and a focus on quality of life as a prerequisite
for its existence. The study will attempt to explore the possibility of establishing the right to death to
maintain a dignified life and associated legal problems.
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Introduction:

All treaties acknowledge the the inherent value of life and the rights that go along with it,
whether explicitly or implicitly. However, the universal right of life continues to be a complex topic
that captures the interest of both governmental and non-governmental organizations. This right is
problematic since it is difficult to define and set limitations for it, and the challenge is made more
difficult by defining acceptable limits. More problems have emerged in the age of globalization, such
as excessive State intrusion or the State's indifference to its fundamental responsibility to protect
people's right to life.

The right of life has a distinctive nature that sets it apart from other rights because it is necessary
for the exercise of other rights and the continuation of the human race.
The right of life imposes obligations on its holder that cannot be waived by suicide or euthanasia, a
s well as obligations against others by making murder and abortion crimes, obligations against the S
tate by prohibiting the use of the death penalty.

When people get sick, they may face difficult situations, leading them to a helpless and hopeless
state of recovery. They wante to end their life by suicide or medical assistance, shortening their days
to ease the pain. This fact raises the question of the right of death, which has become a controversial
issue worldwide in terms of its legality and attempts to justify it ethicly and legally.

The issue is that both proponents and opponents of the right of death offer the same arguments
for their positions: the right to freedom, the ability to make one's own decisions, and the maintenance
a decent health in order to preserve human dignity.

Despite the difficulty in defining the right of death and the legal issues it poses, the societal
changes that world is experiencing in the wake of the Corona pandemic indicate the emergence of an
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international movement towards establishing legal frameworks for the right to die as one of the

aspects of preserving the right to a dignified life. This was particularly apparent in the
decriminalization of suicide and the patient's right to refuse treatment, as well as the right of
terminally ill patients to refuse life-sustaining treatment.

Since the right to life is an individual right that is protected by the public authority, this has led
to the emergence of the right to death or the right to renounce life once the latter has become
an“undignified" life, thus overlapping law and philosophy to determine what is meant by a dignified
life and what is the role of the public authority in determining the possibility of ending a person's life
in respect for his dignity.

In light of the above, the following problem can be raised: Can the right of death be
established in order to preserve the right to a dignified life? The answer to this problem is not
easy, given the many sub-questions arising from this problem: What is human dignity? Is it possible
to commit suicide or assist with the patient's consent? Is there a right to death or a mere waiver of
the right to life? Who decides to end the patient's life? The patient or his parents or the judge or the
doctor?

Given the nature of the topic, the complexity of its areas, the breadth of its sections, and its
attempt to reconcile dichotomies , the nature of the problem, and the multiplicity of sub-questions
arising therefrom, range of methodologies has been used.

The analytical descriptive methode: This approach has been used as a flexible composite
approach with a number of sub-research techniques, especially since the subject matter of the study
is dynamic, and needs to determine the basis of the right of life and the right of death and human
dignity by describing and examining the nature of the relationship between the three concepts, to
demonstrate the relationship between these variables and to reveal the problems between them.

In order to respond to the problem and to combine the theoretical and applied aspects, the study
was divided into two sections in an attempt to capture the multiplicity of vocabulary that the subject
posed.The first part focuses on the international legal enshrinement of human dignity, in which it
defines the concept of human dignity and its place in international texts in order to determine its
relevance to the concept of the right of detah .The second section focused on legal issues surrounding
the right to die, notably those relating to euthanasia, the patient's right to refuse treatment, access to
palliative care, and legal treatment of assisted suicide.

Section I: Human dignity as a foundation for the right of death

Ethical discourse today speaks to current problems that medicine was unaware of in the past.
Such as the issue of extending human lifespan, cloning and euthanasia.In light of these contemporary
changes, the principle of human dignity has been transformed, which has given a new perspective on
life, the right of life gained a new meaning atached to the human dignity , in order to improve the
life of the individual, while preserving their dignity through technological intervention in all spheres.

A) Human dignity: a concept that resists definition:

The concept of dignity is often cited in current debates: it condemns torture and cruelty, it serves
as a motive for the fight for human rights, it establishes the right to intervene, and the euthanasia
argument is based on it. But what does this classic concept contribute, and what is its basis? Disparate
and contradictory ideas have formed around this consensus: to live and die with dignity.t
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Its legal status suggests that its role is more fundamental, and indeed structural. The etymology

of the word is instructive in this respect. We often look for it in the Latin "dignitas", from "decere",
agreed, appropriate. Greek origins are richer, where the equivalent of the word "dignity" is axios
"what is proper, what is worthy, what is deserving", which also gives rise to "axiom". Now, very
precisely, structurally, legally, dignity is an axiom.?

This concept is today the object of an invocation more than a definition,of an
instrumentalization rather than an understanding. It is therefore urgent to make distinctions.The
difficulty that our time encounters on this subject comes from the fact that it balances between two
meanings of dignity: an ontological meaning and a meaning called "postural".The ontological
meaning is the idea that man, as a man, has an absolute and inalienable value. Dignus, in Latin, means
"worth". Man is worth in himself and must be respected, whatever his state, his opinion, his sex, his
condition, even his behavior: from then on, there can be no unworthy man, dignity cannot be lost.this
idea, which has become the doxa today.However, dignity in the “postural” sense, where it is
essentially a matter of "behaving," has a "bourgois " meaning. Beginning in the early XIXth century,
a dictionary lists "dignity," "restraint," "maintenance," "decency," and "respect" as synonyms.Thus
stated, the loss of dignity is possible and it has "degrees."?

Human dignity cannot be defined, so let's consider what it "does" instead: It "reminds us of who
we are, our "humanitude." Therefore, we may rely on what is meant by "humanity." Man means "born
of the earth" and comes from the Latin homo, which is derived from humus (the earth). Human dignity
is a value that is solely dependent on what it means to be human. Human dignity is self-evident,
unassailable, and yet incredibly challenging, if not impossible, to describe.Every human being is born
with and boundless by dignity. But what foundation does dignity rest on? the soul, the physical body,
or both?*

human dignity as the dignity of the subject immediately follows the two traits that distinguish
human rights from traditional conceptions of dignity: their egalitarian and fundamental character. If
human rights are those subjective rights which have their meaning in the subjectivity of the bearer of
those rights, then they must be strictly egalitarian. This excludes the concept, common in traditional
legal systems, that different people enjoy different “freedoms” or “privileges” ; regardless of whether
this difference in freedoms or privileges is hierarchically constructed.®

The philosophical dictionary, which defines dignity as "the condition that man seeks to live his
greatness and is related to his spiritual nature," provides the solution. Human dignity stems from the
fact that we are all human, thus whenever we interact with a man, whether in his physical form or
mental state, we do it with respect for his dignity. It is from this entry point that man attempts to
formulate for himself an ethical framework governed by numerous international instruments. right
to live in dignity, as advocated by many religions.®

Dignity is the deepest foundation of law, but it is not easy to transform it into a legal concept.
For the dignity of the human person is of a radically different nature from other legal concepts and
does not fit into any of the classical categories such as subjective rights or even human rights in
reality. The dignity of the human person is in fact like an indemonstrable and indefeasible axiom, and
probably even unspeakable.’

Human dignity is an ambivalent notion: it is the founding principle of all rights andfreedoms,
but at the same time it limits them.Dignity is a matric and autonomous principle, which marks it’s
superiority.
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B) The juridical consecration of human dignity:

There is no need to go into detail about every instance of the principle of dignity in international
law.global legislation. We don't claim to be exhaustive, and a list like that wouldn't be interesting
from a strictly qualitative standpoint. When it comes to the topic that interests us, "the consecration
of the philosophical notion of dignity by the law," it is important to stop at the point when dignity is
"seized" by the law, or when it is taken into account for the first time by a legal text, whether it be
international or domestic law .°

The dignity of the human person has only recently emerged as a concept in positive law, the
term "did not appear in the declarations adopted by the United States and France at the end of the
18th century, nor in subsequent texts for almost two centuries. Traditionally, charters and declarations
of rights were based more on the notions of liberty and equality than on dignity.

The Charter of Fundamental Rights of the Union .... Dignity had certainly permeated Western
rights for a long time (the Schoelcher decree of 27 April 1848 abolishing slavery thus already stated
"that slavery is an attack on human dignity"), but the awareness and above all the need to express it
only appeared in the aftermath of the atrocities of the Second World War. The Basic Law of the
Federal Republic of Germany of May 23, 1949, in the first paragraph of its Article 1, states that "The
dignity of the human being is inviolable. All public authorities are obliged to respect and protect it".1°

The notion of human dignity was also enshrined in the Declaration of Philadelphia,of the
International Labour Organization, which constitutes the first reference, in a normative text, to thein
a normative text, to the principle of dignity. It states: "All human beings (...) havethe right to pursue
their material well-being and spiritual development in freedom and dignity, in economiceconomic
security and equal opportunity.But in most human rights instruments, human dignity is not a separate
right and cannot be invoked directly before the courts. dignity is not a separate right and cannot be
invoked directly before the courts. courts. It is always invoked in conjunction with other human rights.
only a few legal instruments recognize dignity as a right in its own right.*

Numerous international and regional instruments, addressing many human rights issues, deal
with human dignity. These instruments protect either against certain reprehensible acts or facts, or
certain categories of people. In the 1948 Universal Declaration of Human Rights, the notion is present
in the preamble, which states that "...recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom, justice and peace
in the world" (preamble, § 1), and provides that "all human beings are born free and equal in dignity
and rights" (article 1). In all legal logic, dignity penetrates other provisions of the Declaration to give
rise to fundamental norms such as those relating to the right to life (article 2), to the integrity of the
person (article 3), to the prohibition of torture and degrading or inhuman treatment (article 4).12

In a similar vein, the three main regional protection systems-European, American, and African-
are affected by a similar normative construction, from which the preservation of human dignity
emerges as a fundamental value., we see that the European Convention on Human Rights of
November 4, 1950 makes no reference to the idea of human dignity. The reference to human dignity
can eventually be found in Protocol No. 13 to Protocol No. 13 to the European Convention. The right
to life for all individuals is described in the preamble to this protocol as "a fundamental value in a
democratic society, and that the abolition of the death penalty is essential for the protection of this
right and for the full recognition of the inherent dignity of all human beings."The notion of dignity
appears in the preamble of all the texts relating to human rights emanating from the American
continent.The Organization of African Unity Conference in Nairobi, Kenya, endorsed the African
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Charter on Human and Peoples' Rights on June 27, 1981. In Africa, Articles 5 and 19 of the African

Charter on Human and Peoples' Rights recognize the supremacy of human dignity.*?

The 1965 Convention on the Elimination of All Forms of Racial Discrimination embodies the
same spirit that springs from human dignity.discrimination. It recognizes the equality of all races
under the form of an international treaty and establishes a legal framework based on the principle of
non-discrimination to forbid any act of racial discrimination consisting of the distinction, exclusion,
restriction, or preference adopted on the basis of race, color, lineage, national or ethnic origin, national
or ethnic origin.'*

C) Human dignity and the right to death: a relationship:

Today, we can discuss the right to death, but all discussions of rights have historically focused
on the most fundamental one, the right to life. Since every individual right pertains to the use of a
particular vital ability, the fulfillment of a specific vital need, or the access to a specific vital ambition,
it is possible to view every single right that has ever been examined, requested, granted, or denied as
an extension of this original right.The dying person is a living person. At the final moment, the dying
person is entirely in the act of dying. Dying is an act. One must be able to act on one's death, to make
it one's own, to live it with respect for one's inner self. What is the meaning of "dying" in the
expression "dying with dignity"? From a philosophical point of view, the real meaning is to die
humanely. It is a question of being able to make one's death one's own, to live it in the respect of one's
human dignity as a free man.™

The concept of dignity is new in law, and the theoretical recognition of the right to die with
dignity first appeared on 9 March 1991, at the opening of the 3rd International Congress of Medical
Ethics, organized in Paris by the Council of the Order of Physicians. Claude Evin, then Minister of
Social Affairs, declared that “the right to die with dignity seems to me a fundamental right”. In April
of that year, the European Parliament’s Committee on the Environment and Public Health adopted a
report in which it stated that “Dignity is what defines human life”.

Death can have various forms: voluntary, involuntary, collective, individual, brutal, slow,
accidental, prepared, early, late. It does not matter. The law understands death only in terms of its
consequences, consequences on the living, whether it is a question of succession or compensation,
far from any emotional consideration. The effects of death are exclusively those that it produces on
the "living", the living, the living. Before death, there is life, after death, there is another life, there
are other lives. The ancient adage "The dead seize the living" illustrates quite rightly this relationship
that the law has with death.!’

a "good death", that is to say a moment of the existence on which it could exert a full control ,
in other words without being degraded, carrying a beautiful image of oneself, autonomous, this term
being envisaged here like "not weight", "not a burden ", capable of physical as well as psychological
independence.This conception of the end of life is more prevalent because 'it would be more
courageous to prefer death "with dignity" than to accept to submit to the persistence of a life that has
become undignified. In this sense, to speak of the dignity of death at the heart of contemporary
medicine could only be asserted as an aim that must always be reassumed in an inter-individual and
social dynamic, if it is indeed a certain social imaginary that risks, nowadays, offering a distorted
understanding of it.18

The expression "right to death" is a quite ambiguous, paradoxical expression. Death being "an
inescapable event", "a fact, a necessity, the term "right" does not seem to be appropriate." The
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question of the right to death may seem meaningless, since death is a fact and one cannot claim a

right where there can be no question of duty?The question of the right to death is the question of the
right of a patient who is known and who knows that he is lost, incurable, in a completely diminished
vital situation, the problem is to know if he should be given the possibility of exercising the right to
choose the moment and the modalities of his death, of his personal death. Obviously, there can be no
question here of approaching death as a biological phenomenon. It is the problem of the death of a
man in his relationship to another man, namely his doctor.*®

The Greek word euthanasia translates as "good death". Death as a benefit for the patient; to die
without suffering, in dignity, while being accompanied.There has also been a remarkable evolution
in the way the law addresses end-of-life issues. Until about ten years ago, one of the main battle
horses of patients' associations was the denunciation of what was often called "medical paternalism".
Patients were less and less willing to be subjected to the "omnipotence" of the doctor and were
demanding to be responsible, autonomous.?’

however, a distinction must be made between the right to die and the right to death. The right
to die consists in the possibility to die, whereas the right to death consists in the claim to die at the
chosen moment. The right to die would more accurately mean allowing to die and would have nothing
to do with euthanasia. It is in fact the right to refuse unreasonable obstination or therapeutic
prolongation. As for the right to die, it would be at the origin of requests for euthanasia and assisted
suicide.In light of this distinction, the right to die with dignity can be said to includethe right to refuse
life-prolonging treatment or palliative care andthe right to die would include euthanasia and assisted
suicide?!

Section II:towards a consecration of a right to death

The talk of an express legal enshrinement of the right of death at the international level is
intimely since, to the best of our knowledge and despite references to it in some domestic laws, we
could not locate any direct provision for the”right of death™ in this phrasing.In addition to the legal
arsenal connected to freedom and the rights related to physical and psychological health,, an in-depth
study of international texts observes a true dedication to the right to life and human dignity.

A) The freedom to commit suicide:

Nearly 703,000 individuals die by suicide each year, and many more make suicide
attempts.??Suicide is a fact that our societies struggle to qualify ethically. What is there in common
between the sacrifice of a resistance fighter, the murderous hysteria of a kamikaze jihadist, the
desperate act of an unfortunate person, the decision to end one's life out of a desire to control the
moment of one's death?First of all, we must agree on the words: suicide is the action of directly and
voluntarily taking one's own life; whether it is called "self-delivery", "free death" or "voluntary
death", suicide is the singular act by which the one who takes life is the one whose life is taken away.?

The suicidal act has never been considered as condemnable in itself. Suicide takes a very
particular character in this picture of the murder because the possibility of voluntarily giving itself
death is without question the proper of the man. This faculty places the man in the heart of his
existential paradox: the murder of oneself, an act par excellence anti - human, inhuman, realizes at
the same time the quintessence of the man, namely his freedom.The question of whether or not suicide
is legal is nowadays posed in an intense way by the debate on "assisted suicide", which itself refers
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to the intersecting issues of euthanasia and eugenics. Indeed, assisted suicide is not really a suicidal

act since it requires the action of another who consents to kill the person who asks for it.?

Most legislation does not punish suicide because there is no criminal responsibility. How do we
punish people who end their lives? While the right to life is one of the fundamental rights inherent in
human dignity and may not be waived or devoted under any circumstances, even attempted suicide
cannot be punished because there is no criminal responsibility when the victim is the same person.But
anyone who assists or encourages suicide is subject to criminal liability because doing so is regarded
a criminal crime that is punishable by law.

Some jurisprudence claimed that the absence of penalty for suicide or suicide attempts should
not be justified by the inability of enforcing punishment because it is theoretically conceivable to do
so, at least in the event of an attempt. Suicide, in addition to the fact that anyone who makes an
attempt at suicide but is unsuccessful will not benefit from the punishment in terms of reforming and
correcting him because there is still a chance he will make another try. Some have also claimed that
suicide is not criminally punished because the legislation is silent and lacks an express criminal
wording, rather than because the suicide victim died and the lawsuit was dropped after his passing.?®

Thus, killing oneself continues to be essentially a matter of personal preference and, in most
states, a matter of personal freedom.If suicide were truly a matter of personal choice, it would be
dangerous to make it an action that society condones, much less a "right to claim" or a "enforceable
right."?The right to life is distinct from other fundamental rights. Most rights protect faculties, not
realities. These faculties are guaranteed by fundamental rights, but a person can renounce them. The
right to life is an exception: it is not the faculty of living that is protected, but life itself, as an objective
reality. Therefore, even if a person wants to die, killing or assisting in suicide violates the right to
life.?’

Among them, Article 335 of the Criminal Code of the United Arab Emirates, Article 407 of the
Criminal Code of Morocco, Article 305 of the Criminal Code of Qatar, Article 158 of the Criminal
Code of Kuwait, Article 539 of the Criminal Code of Syria, and Article 408 of the Criminal Code of
Iraq.As for Western countries, we find English law in article 269, Spanish criminal law in article 409,
and Swiss criminal law in article 409.

Some laws increase penalties if the suicide is incapacitated, mentally retarded, or under a certain
age, including UAE Penal Code Article 2/335, Bahrain Article 2/335, and Iraq Article 2/408, among
others Lighter than fifteen years. 2000, such as Article 553/3 of the Penal Code of Lebanon, Article
241/3 of Oman, Article 539/3 of Syria and Article 223-13 of France.As for the Qatari Penal Code, it
is specified in Article 305/2 and the Sudanese Penal Code in its Article 134.%8

B) The ability to refuse treatment :

Refusing treatment is a patient's right, but despite the absence of effective care by the
practitioner or the simple continuation of care (aside from a refusal to continue curative care at the
end of life, which is covered by a dedicated regulation, with palliative care generally implemented),
it implies significant duties for the doctor.?

In cases of denial of treatment, patients and caregivers are forced to face their limits, often
violently. Although legal requirements for refusal are given, it is important to understand what they
mean. Finding meaning in rejection involves examining the patient's true desires to see that things are
not happening, and it involves the dialectic of providing and receiving treatment. When interpreting
the ethical principles underlying a decision, the context of the decision must be considered. The
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extremes that follow these rejections reveal differing professional practices, as well as ethical
dilemmas and conflicting values.*

The principle of dignity, which is frequently cited in the so-called "public health" laws, is
particularly significant because it conveys, in the context of this patient/medical body relationship,
the place our society has decided to give to the respect of others' persons and to fundamental freedoms.
The right to refuse "treatment" is essentially based on the unconditional respect of the dignity of the
human being.3!

It is a right to refuse survival, to refuse the medicalization, a right to be allowed to die; indeed,
in a medicalized, efficient, high-performance universe, the right to die is perhaps first of all a right to
the cessation of this logic, to the cessation of all therapeutic relentlessness, to the cessation of curative
treatment, either because the treatments undertaken would become unreasonable medical obstinacy,

or because the patient feels them to be therapeutic obsession®?.

The notion of therapeutic relentlessness became widespread in the 1970s when it was realized
that certain treatments could be undertaken or continued in a medical activism that had no other
meaning than the refusal of the inevitable deadline. According to Patrick Verspieren, the expression
"therapeutic relentlessness" was proposed in 1965 by Doctor Jean-Robert Debray to praise the
tenacity of doctors in their fight against the disease. By a singular reversal, the expression was taken
up in a pejorative sense to denounce the excesses of excessive medicalization.®

How could a patient truly decide to quit receiving curative care if it meant being abandoned to
his solitude, subjected to the endure of a prolonged end of life, or even sent home to die? Palliative
care, which includes the treatment of pain, suffering, and severe discomfort at the end of life, is a
necessity. the right to put an end to therapeutic persistence and its excessive manifestation. the right
to palliative care must be combined with the choice to refuse treatment.>*

Palliative care was born out of the desire to pay specific attention, in the care environment, to
end-of-life issues and the resulting suffering. The development of the palliative care approach is
inherent in the approach to the reality of death in places of care. This approach is intended for anyone
suffering from a serious progressive disease that is potentially fatal and is part of an awareness of the
suffering caused by the course of the disease for the patient, his relatives and the caregivers who
accompany them.*®

But how can the doctor exercise these rights to refuse treatment and to treat pain with potent
analgesics that may hasten death if the patient is unable to voice his or her will? Jurisprudence holds
that the patient's family should have the final say in this matter.Preparing up a document detailing
one's wishes in the event that one becomes unconscious is the only method to ensure that one's wishes
will be understood and ultimately honoured at the end of life. If this statement were enforceable
against third parties, including doctors in particular, it would empower people to exercise their right
to self-determination, which needs to be recognized as a fundamental freedom.3®

It is important to distinguish between the debate over the right to die and criticism of "medical
activism" or therapeutic obsession. If we continue to perceive aid in dying (whether by action or by
abstention) as an interruption of medical activity and a rupture of the medical relationship, we are
continuing the problem already mentioned. The right to die is then examined from the perspective of
medical practice, from its original goal of fighting disease and preserving life, as well as from the
viewpoint of the doctor.®’

the disappearance of the practice of therapeutic relentlessnessrests, first and foremost, on the
attitude of doctors, the need to legislaterespect no longer appears obvious. Some see in it, moreover,
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the demonstration that the existence, or not, of a patient's refusal would not change anything in the

behavior whichethically must be that of the doctor in the face of a useless act. The reality ishowever
sociologically more complex, as the silence ofcertain codes of ethics on therapeutic obstinacy.
Furthermore, the strong social reaction against being "dispossessed" of one's death by medical
technologycould only lead to a legislative demand to restore the right toeveryone to a “dignified and
humane death” %

C) The challenges in decriminalizing euthanasia:

Euthanasia is frequently brought up in discussions on the right to a dignified death. The
possibility of slippage and misuse is one of the key defenses advanced by his followers. The latter
claims that the goal of establishing laws governing the practice of euthanasia is to prevent
organizations who offer suicide assistance from interfering illegally and clandestinely, with a high
danger of abuse. Euthanasia should be made legal in order to prevent abuse and clandestine acts,
according to the right to dignified life argument.*®

The problem of assisted suicide and euthanasia arises in western democracies that have
decriminalized suicide. If suicide is not penalised, if the citizen is granted the freedom to commit
suicide, the State does not oppose it, nor hinder it or condemn it, what about the freedom to commit
suicide when patients can no longer do the necessary acts?*

Criminally, the act of euthanasia can receive two qualifications . Either it is a homicide, if it is
a matter of giving death directly to someone; or it is an aid to the suicide of others, separate offence
from the first. Euthanasia can receive a similar qualification only if the act targets a person distinct
from the agent. Euthanasia on oneself is just an ordinary suicide. Setting aside the case of euthanasia
inflicted on others without its consent, the real legal problem is that of euthanasia requested and
consented to.If suicide is a right, then it must be inferred that, to claim the fulfilment of this subjective
right, the person has the faculty to be assisted in the search for his death. In other words, is there a
right to death?*!

The term “medically assisted suicide” is defined bythe Société francaise d'accompagnement et
de soins palliatifs (SFAP) as “the act of a physician who provides assistance and medicines to a patient
who intends to use them to kill himself, at the patient’s request.” This is the peculiarity of this act: the
patient acts on his own, while the doctor, as agent of the act of assisted suicide, confines himself to
providing the deadly substances. Yet,the concept is absolutely not so “innocent”. It is quickly apparent
that the notion of “medically assisted suicide” is, in fact, the closest to euthanasia, while designating
the same action — or rather, in specific legal terms, the same intention — as that of euthanasia, except
that inthe occurrence is the patient administering the lethal drug.*?

euthanasia is Understood as giving death to others, even if it is “good, gentle and without
suffering”, euthanasia constitutes a violation of a founding prohibition of human social organization.
The law, which gives no weight to the consent of the victim in the constitution of the elements of the
offence, therefore criminalizes euthanasia, the motive (compassion before suffering) being taken into
account only to fix the sentence and, where appropriate, with regard to guilt, to clarify the author’s
intentions.In this logic, there is no specific offence of euthanasia in the penal code.lt is according to
the intention of the perpetrator of the act or the modus operandi that a legal qualification will emerge
allowing to continue euthanasia as murder, poisoning, or not — assistance to the person in danger.*?

From an international perspective, “active assistance in dying” is considered a violation of
human rights. The main UN treaty protecting human rights (1966) states that “the right to life is
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inherent in the human person”. This inherence implies that the right to life must be defended whatever

the will of its holder. Similarly, the European Convention on Human Rights (1950) sets out a clear
prohibition that “death cannot be inflicted on anyone intentionally”.As the European Court of Human
Rights (ECHR) recalled last year, the right to life “imposes on the authorities the duty to protect the
vulnerable even from acts by which they threaten their own lives.” The right to life therefore confers
an obligation on States to defend human life in the face of euthanasia or assisted suicide.**

4 European states have chosen to decriminalize the practice of active euthanasia: Belgium and
the Netherlands, Luxembourg, and Spain. The purpose of this legalization was to bring out of the
shadows a common practice in order on the one hand to offer healthcare workers better legal
assurance and, on the other hand, to allow visibility, and therefore strict control, of euthanasia carried
out in these States.In these States it is now possible for a doctor to intentionally end the life of his
patient by respecting a number of criteria and following a legal protocol leading to a posteriori check
by a special committee.However, outside the conditions provided by law, euthanasia remains a
criminal offence®

Starting from the conviction that human life is notonly evaluated as a biological phenomenon,
but also as a social entity endowed with a fundamental value and recognizing that in any society the
coexistence of persons constitutes much more than a simple parallel existence of several individuals,
such a “right to death” would nothardly conceivable. It could never be authorized in law, for it would
contradict both the whole philosophy and logic of legal science as a whole, and the very definition of
law as “power provided to the individual by the legal order for the realization of a biotic interest”.4®

Most countries believe that the social prohibition against ending another’s life is fundamental
and must be preserved. To recognize in legislation the right of the doctor to kill a patient because of
his condition, or the obligation to do so at his request, would induce changes in medical practices
whose consequences are difficult to measure. This risk of drift must not be overlooked.*’

assisted suicide or active euthanasia which, in one way or another, are and remain criminally
repressed, and ethically condemned, in principle, the role of the judge is even more eminent. , are and
remain criminally repressed, and ethically condemned, in principle, the role of the judge is even more
eminent. It is to symbolically recall the limits set by criminal law to human behavior while taking
into account, when it comes to imposing sentences, the human circumstances specific to each
situation. It is by assuming this rolethat the judge allows the debate to take place in the public arena,
and even in the political arena, with greater clarity about the risks to social rules of abolishing or
moving certain highly symbolic boundaries between what is permitted and what is prohibited.*®

Conclusion:

In light of the topic's breadth and complexity, on the one hand, and the overlap between political
considerations and their philosophical and legal analogs, on the other, as well as the vast amount of
information dispersed by various references, which has led to issues regarding the priority of
information, the solution to the problem is not simple. Research prospects remain open on this
subject.Despite the fact that this subject is multidisciplinary, the current study has produced a number
of conclusions that can be summarized as follows:

-In light of the term's linguistic and terminological components, "human dignity" refers to the

pursuit of justice, worth, and the rejection of degradation. The terminological definition has been the
subject of intense debate, with researchers' goals varying in line with their varied intellectual
perspectives and ideological leanings. In relation to the social, economic, cultural, and political

179 remittancesreview.com



Remittances Review

October 2024

Volume: 9, No: 5, pp.170-184

ISSN: 2059-6588(Print) | ISSN 2059-6596(Online)

frameworks present in every aspect of national and international life, the idea of human dignity is

continually changing.
-The problems of composite health care remain unresolved despite the legal sanctification of

the right to life and human dignity, in light of the current discussion surrounding the conflict between
the public interest and individual rights, the emergence and growth of public health crises in low-
income countries, and the difficulties in regulating the activities of health professions.

-One of the most fundamental human rights, the right to health has evolved beyond only being

treated to including prevention, treatment, and an individual's overall well-being. In this situation, the
patient's freedom to choose how to die appears to extend to the right to life. especially in light of
medical progress that has accelerated the aging process while failing to provide cures for diseases
associated with aging.

-To our knowledge, and despite being alluded to it in some domestic laws, we were unable to

find any direct provisions for the "right of death" in this formulation, therefore talk of an express legal
enshrinement of the right to die at the international level is inappropriate. An in-depth examination
of international texts reveals a true commitment to the right to life and human dignity in addition to
the legal arsenal related to freedom and the rights related to physical and mental health.
-Decriminalizing suicide, granting patients the freedom to decline medical care, and allowing

terminally ill patients the choice to disregard life-sustaining care do not constitute the right to
die.Although the right to life is one of the primary inalienable rights of human nature that may not be
waived or disposed of in any circumstance, most legislation does not penalize the offence of suicide
due to the lack of criminal liability. A patient has the choice to refuse treatment, although palliative
care is typically provided in a context of terminal illness.

-Both assisted suicide and euthanasia are considered to be a violation of the right to life when

it results in another person's death, even if it is "good, gentle, and without suffering".Euthanasia is
consequently illegal under the legislation, which disregards the victim's consent when determining
the elements of the crime.whether euthanasia will continue to be considered murder, poisoning, or
not-assistance to the person in danger will depend on the intent of the individual who committed the
crime or the modus operandi.

Citations:

L-Marin Isabelle. La dignité humaine, un consensus?Esprit, éditions esprit, n169 ,France , février
1991, P 97. https://doi.org/10.2307/24275026.

2. Fabre-Magnan Muriel, La dignité en Droit: un axiome, Revue interdisciplinaire d'études
juridiques, éditions université de Buxelles 2007/1 (Volume 58), P 1.

S_Eric Fiat, Euthanasie : « La notion de dignité est trés & la mode, mais trés confuse » Propos
recueillis par Marion Cocquet le 13/04/2021,
https://sfap.org/system/files/euthanasie_et_dignite_eric_fiat_-_le_point_avril_2021.pdf.

4-Marina Kaldy. Réflexion sur I’ambivalence de la dignité humaine. Mémoire de Master 2 «Pratique
des droits fondamentaux» ,université de Toulon. 2017, P 16.

S-Christoph Menke, « De la dignité de ’homme 3 la dignité humaine : le sujet des droits de
I’homme », Traducteur : Denis Trierweiler, Trivium, Les éditions de la Maison des sciences de
I’ Homme, N° 3, 2009, P 10.

180 remittancesreview.com




Remittances Review

October 2024

Volume: 9, No: 5, pp.170-184

ISSN: 2059-6588(Print) | ISSN 2059-6596(Online)

6 _Madasi Maryam Wafa, The Principle of Human Dignity in Applied Ethics, Development Journal,
Taher Moulay Saida University, Volume 4, Issue 4, 2017, p. 139.

’- Fabre-Magnan Muriel, Op cit, P 7.

8. Marina Kaldy. Op cit, P 27.

9-Félicité Mbala Mbala, la notion philosophique de la dignité 2 I’épreuve de sa consécration
juridique, these de doctorat, université de lille 2007, P 14.

10 Fabre-Magnan Muriel, Op cit, P 3.

L. Henri BandoloKefnak, I’impact de la dignité humaine sur la protection du droit a la vie en
droit international, Thése de doctorat en droit, université de Montreal,2016, P 26.
12_Mariame-Viviane Nakoulma, « La dignité humaine comme doublure abstraite et nécessaire au
développement du systeme juridique international », Cahiers Jean Moulin, Université Jean
Moulin - Lyon 3,n 4, 2018, P 6.

13_ FernandaFigueiraTonetto Braga, Sidney Guerra, la protection de la dignité humaine comme
point de convergence entre la constitutionnalisation et I’internationalisation du droit, editions.
Gar. Fund, Vitoria, V 21, N° 3, 2020, P 122.

14- 1bid, P 124.

15 Thomas De Koninck, « La prétendue « aide médicale a mourir » et la dignité humaine , Droit
et cultures , Association Francaise Droit et Cultures,France, N° 75, 2018,P 183.

_Dourlen-Rollier Anne-Marie, « Il faut dépénaliser I'euthanasie : voici pourquoi », Etudes sur la
mort, éditions I’esprit du temps, N° 120, 2001/2, P 77.

7_Froger Bérengeére, « La mort et le droit », Empan, éditions Erés, N° 97, 2015/1, P 40.
18_Jacquemin Dominique, Mourir dans la dignité: un défi pour ’humain, un lieu pour
Dieu ? In: La dignité aujourd’hui : Perspectives philosophiques et théologiques, Presses de
I’Université Saint-Louis, Bruxelles, 2007. P 33.

19_ efeve Céline, « Le droit & la mort peut-il étre reconnu par la médecine ? A propos du
dialogue radiophonique « Le droit a la mort »
entre Georges Canguilhem et Henri Péquignot(1975) », Les Cahiers du Centre  Georges
Canguilhem, éditions universitaires de France, N° 4, 2010/1, P 18.

20_Desgranges Odile, « « Mourir dans la dignité » ? La perspective d'un projet de loi sur
I'euthanasie et le suicide assisté », Laennec,Editions Centre Laennec, Tome 61, 2013/2, P 60.

21 Henri BandoloKefnak, Op cit, P 2018.

22.0MC, suicide, https://www.who.int/fr/news-room/fact-sheets/detail/suicide.

23_Ricot Jacques, « Le suicide est-il un droit de I’homme ? », in : L euthanasie de la personne
vulnérable. Toulouse, éditions Erés, « Espace éthique - Poche », 2017, P 157.

24_Anne Andronikof, conscience, deuil, existence, identité, individu, mort, in Dictionnaire de
I’humain. Nouvelle édition , Nanterre : Presses universitaires de Paris Nanterre, 2018, P 561.

- Mohammad Hamad Marhaj Al-Heiti, The Criminal Scope of Suicide, Journal of the Faculty of 2
.Sharia and Law, Al-Azhar University, Egypt, Volume 30, Issue 3, 2015, p. 988

26 -David Szymczak, « La Cour européenne des droits de I’homme face au suicide », Europe des
Droits &Libertés ,Université de Strasbourg,, septembre 2020/2, P 263.

2-Mourir : droit abstrait ou question sociale?https://www.genethique.org/mourir-droit-abstrait-
ou-question-sociale.

28_ Aanan Jamal Al-Din, Medical Assistance in Suicide: A Comparative Study, Journal of Rights

and Freedoms, Faculty of Law, University of Biskra, Issue 6, 2018, p. 86. ,
181 remittancesreview.com



https://www.who.int/fr/news-room/fact-sheets/detail/suicide

Remittances Review

October 2024

Volume: 9, No: 5, pp.170-184

ISSN: 2059-6588(Print) | ISSN 2059-6596(Online)

2%_Daver Corinne, « Le refus de soins: une information spécifiquement adaptée par les
praticiens », Hegel, ALN éditions, N° 2, 2014/2, P 202

%0. Basset Pierre, « Refus de traitement, refus de soulagement de la douleur en fin de vie »,in: Fins
de vie, éthique et société. Toulouse, éditions Erés, « Espace éthique - Poche », 2016, P 429.
3L_Daver Corinne, Op cit, P 202.

32_ Rameix Suzanne, « Le droit de mourir », Gérontologie et société, Editions Fondation Nationale
de Gérontologie, Vol 27,N° 108, 2004/1, P 99.

%_Ricot Jacques, «. Refuser I’obstination déraisonnable », in : Penser la fin de vie, Presses de
I’EHESP, Rennes « Controverses », 2019, P 103.

34_ Rameix Suzanne, Op cit, P 101.

%5_Bleusez Parmentier Aurore, « Ethique clinique et accompagnement en soins palliatifs ou de fin
de vie », Le Journal des psychologues,Editions Martin Média, N° 314, 2014/1, P 66.
%_Dourlen-Rollier Anne-Marie, Op cit, P 79.

37_Lefeve Céline, Op cit, P 42.

3. Byk, Christian,La revendication individuelle face & la mort : approche comparatiste des
questions posées par 'interruption de traitement, ’euthanasie et I’aide au suicide. Revue
génerale de droit, University of Ottawa , N° 29 (2) 1998 , P 216.

39_ Henri BandoloKefnak, Op cit, P 213.

40_RameixSuzanne, Op cit, P 107.

“L_AumonierNicolas, « L'euthanasie au regard du droit francais », in : L euthanasie.« Que sais-
je ? », Presses Universitaires de France, 2012, P 84

2. RoxaniFragkou, De I’euthanasie aux soins palliatifs: la nécessité d’une réponse au-dela du
strict droit positif, Médecine &Droit,editionsElsevier, Strasbourg, France, 2012, P 81.

3. Byk Christian. L’euthanasie en droit francais. In: Revue internationale de droit comparé. Société
de Iéqgislation comparée, VVol. 58 N°2,2006. P 664.

4. Mourir : droit abstrait ou question sociale ? https://www.genethique.org/mourir-droit-abstrait-
ou-question-sociale/

5. Bayle Aurore, Volonté individuelle et euthanasie active : les voies de I’Europe In : De la
volonté individuelle : Presses de 1’Université Toulouse, 2009, P 120.

46_ RoxaniFragkou,Opcit ,P 83.

47- Desgranges Odile, Op cit. P 64.

48_BykChristian, La revendication individuelle face & la mort,Op cit, P 232.

Bibliography:
A- Books:

01- Anne Andronikof, conscience, deuil, existence, identité, individu, mort,in Dictionnaire de
I’humain. Nouvelle édition , Nanterre : Presses universitaires de Paris Nanterre, 2018.
02- Aumonier Nicolas, « L'euthanasie au regard du droit francais », in : L euthanasie.« Que sais-
je ? », Presses Universitaires de France, 2012.

B — Theses:
01- Feélicité Mbala Mbala, la notion philosophique de la dignité a I’épreuve de sa consécration
juridique, these de doctorat, université de lille 2007.
02- Henri BandoloKefnak, I’'impact de la dignité humaine sur la protection du droit a la vie en
droit international, These de doctorat en droit, université de Montréal,2016.

182 remittancesreview.com


http://www.legiscompare.fr/site-web/
http://www.legiscompare.fr/site-web/

Remittances Review

October 2024

Volume: 9, No: 5, pp.170-184

ISSN: 2059-6588(Print) | ISSN 2059-6596(Online)

03- Marina Kaldy. Réflexion sur I’ambivalence de la dignit¢ humaine. Mémoire de Master 2
«Pratique des droits fondamentaux» ,université de Toulon. 2017.

C - REVIEWS:
01- Basset Pierre, « Refus de traitement, refus de soulagement de la douleur en fin de
vie »,in: Fins de vie, éthique et société. Toulouse, éditions Eres, « Espace éthique - Poche », 2016.
02- Bayle Aurore, Volonté individuelle et euthanasie active : les voies de I’Europe In: De la
volonté individuelle : Presses de 1’Université Toulouse, 2009.
03- Bleusez Parmentier Aurore, « Ethique clinique et accompagnement en soins palliatifs ou de
fin de vie », Le Journal des psychologues,Editions Martin Média, N° 314, 2014/1.
04- BykChristian,La revendication individuelle face a la mort : approche comparatiste des
questions posées par ’interruption de traitement, ’euthanasie et I’aide au suicide. Revue
génerale de droit, University of Ottawa , N° 29 (2) 1998.
05- Byk Christian,L’euthanasie en droit frangais. In: Revue internationale de droit comparé. Société
de Iéqgislation comparée, VVol. 58 N°2,2006.
06- Christoph Menke, « De la dignité de ’homme a la dignité humaine : le sujet des droits de
I’homme », Traducteur : Denis Trierweiler, Trivium, Les éditions de la Maison des sciences de
I’Homme, N° 3, 2009.
07- Daver Corinne, « Le refus de soins: une information spécifiguement adaptée par les
praticiens », Hegel, ALN éditions, N° 2, 2014/2.
08-David Szymczak, « La Cour européenne des droits de ’homme face au suicide », Europe des
Droits &L ibertés ,Université de Strasbourg,, septembre 2020/2.
09- Desgranges Odile, « « Mourir dans la dignité » ? La perspective d'un projet de loi sur
I'euthanasie et le suicide assisté », Laennec,Editions Centre Laennec, Tome 61, 2013/2.
10- Dourlen-Rollier Anne-Marie, « Il faut dépénaliser I'euthanasie : voici pourquoi », Etudes sur
la mort, éditions 1’esprit du temps, N° 120, 2001/2.
11- Fabre-Magnan Muriel, La dignité en Droit : un axiome , Revue interdisciplinaire d'études
juridiques, editions université de Buxelles 2007/1 (Volume 58).
12- FernandaFigueiraTonetto Braga, Sidney Guerra, la protection de la dignité humaine comme
point de convergence entre la constitutionnalisation et I’internationalisation du droit, editions.
Gar. Fund, Vitoria, V 21, N° 3,2020.
13- Froger Bérengére, « La mort et le droit », Empan, éditions Erés, N° 97, 2015/1.
14- Jacquemin Dominique, Mourir dans la dignité : un défi pour ’humain, un lieu pour
Dieu ?,In: La dignité aujourd’hui : Perspectives philosophiques et théologiques, Presses de
I’Université Saint-Louis, Bruxelles, 2007.
15- Lefeve Céline, « Le droit & la mort peut-il étre reconnu par la médecine ? A propos du
dialogue radiophonique « Le droit a la mort »
entre Georges Canguilhem et Henri Péquignot(1975) », Les Cahiers du  Centre  Georges
Canguilhem, editions universitaires de France, N° 4, 2010/1.
16- Mariame-Viviane Nakoulma, « La dignité humaine comme doublure abstraite et nécessaire
au developpement du systéeme juridique international », Cahiers Jean Moulin, Université Jean
Moulin - Lyon 3,n 4, 2018.
17- Marin Isabelle. La dignité humaine, un consensus?Esprit, éditions esprit, N° 169 ,France ,
février 1991. https://doi.org/10.2307/24275026.

183 remittancesreview.com


http://www.legiscompare.fr/site-web/
http://www.legiscompare.fr/site-web/
https://doi.org/10.2307/24275026

Remittances Review

October 2024

Volume: 9, No: 5, pp.170-184

ISSN: 2059-6588(Print) | ISSN 2059-6596(Online)

18- Rameix Suzanne, « Le droit de mourir », Gérontologie et société, Editions Fondation Nationale
de Gérontologie, Vol 27,N° 108, 2004/1.

19- Ricot Jacques, « Le suicide est-il un droit de ’homme ? », in : L euthanasie de la personne
vulnérable. Toulouse, éditions Erés, « Espace éthique - Poche », 2017.

20- Ricot Jacques, «. Refuser I’obstination déraisonnable », in : Penser la fin de vie, Presses de
I’EHESP, Rennes « Controverses », 2019.

21- RoxaniFragkou, De I’euthanasie aux soins palliatifs: la nécessité d’une réponse au-dela du
strict droit positif, Médecine &Droit,editionsElsevier, Strasbourg, France, 2012.

22- Thomas De Koninck, « La prétendue «aide médicale a mourir» et la dignité
humaine , Droit et cultures , Association Francaise Droit et Cultures,France, N° 75, 2018.

23- Madasi Maryam Wafa, The Principle of Human Dignity in Applied Ethics, Development- Journal,

Taher Moulay Saida University, Volume 4, Issue 4, 2017, p. 139.
24-Mohammad Hamad Marhaj Al-Heiti, The Criminal Scope of Suicide, Journal of the Faculty of

Sharia and Law, Al-Azhar University, Egypt, Volume 30, Issue 3, 2015
25--Aanan Jamal Al-Din, Medical Assistance in Suicide: A Comparative Study, Journal of Rights

and Freedoms, Faculty of Law, University of Biskra, Issue 6, 2018D - Websites:

01- Eric Fiat, Euthanasie : « La notion de dignité est trés & la mode, mais trés confuse » Propos
recueillis par Marion Cocquet le 13/04/2021,
https://sfap.org/system/files/euthanasie_et_dignite_eric_fiat_-_le_point_avril_2021.pdf.

02- Mourir : droit abstrait ou question sociale ?https://www.genethique.org/mourir-droit-abstrait-
ou-question-sociale.

03- OMC, suicide, https://www.who.int/fr/news-room/fact-sheets/detail/suicide.

184 remittancesreview.com


https://www.who.int/fr/news-room/fact-sheets/detail/suicide

